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SHELL GAMES

by Thomas P. Bleau, Esq.

This is the second of a two-part piece written by Tom Bleau, counsel representing Shell dealers in the Valu Gas, et al. v Equilon Enterprises LLC fraud case:

But how could the Alliance achieve their new vision of converting its business model from petroleum manufacturer/supplier to convenience store retailer?  The Petroleum Marketing Practices Act (“PMPA”) prohibits an oil company from terminating or non-renewing a franchisee unless it is for a reason expressly authorized by the Act.  

Moreover, terminating or non-renewing a franchisee for the purpose of converting a franchised station to a company operated station is expressly prohibited by the Act.  The Alliance could have bought the dealers’ PMPA rights to operate the station and pay them fair value for their goodwill.  However, that would mean that the dealer would have to agree or, even worse for the Alliance, the dealers might want to actually get paid fair market value or what the dealers previously paid for them, in many cases as much as $300,000 or more.  Again, the economics were as plain and simple as they are eye opening.  

In order to buy just a thousand stations back from the Alliance’s long-term franchisees at just $250,000 a piece, it would have cost the company a whopping $250,000,000.  Unfortunately for the lessee-dealers, the Alliance was not interested in spending that kind of money to buy such a large number of dealers out.  That left the Alliance with one simple, but extremely effective and profitable alternative.  Simply put, make the dealers want to leave by making it economically impossible to stay in business and make a profit, more commonly known as economic eviction. The result was a “Shell game” beyond belief.  

The rules of the game were fairly simple and the consequences to the dealers were well known to the Alliance in advance.  First, the Alliance eliminated the long-term Shell Variable Rent Program (“VRP”), tripling Shell lessee-dealers rents overnight.  At the same time, the Alliance began to increase dealer tank wagon prices ahead of the other majors making it extremely difficult for independent franchisees to compete without actually losing money on the sale of gasoline.  Whenever a dealer complained to their sales consultant about the dramatic increase in rent, they were often told “there’s nothing I can do, the contract rent comes from Houston.” “Maybe you should just get out of the business” or other things like “maybe you should consider turning your station into a CORO.”  The psychological impact upon many dealers was devastating and many dealers who considered their situation hopeless just gave up and turned their keys in or signed releases in favor of the Alliance for nominal amounts.

Behind the scenes, the Alliance realized that there was some legal risk to charging full contract rent to Shell lessee-dealers because the Shell contract rents were not based on fair market value or set in a uniform manner.  In fact, Shell contract rents were very subjective and varied greatly from station to station.  Under the PMPA, petroleum franchisees’ leases should be set in a uniform manner.  Of course, this was never a problem when Shell greatly reduced the contract rent through the VRP.  The potential for a PMPA lawsuit lead the Alliance to adopt a policy known as the Interim Rent Challenge (the “IRC”), which was only discovered relatively recently through another lawsuit challenging the Alliance’s new leases.  

The Alliance’s official position with respect to its IRC is that it was available to all lessee-dealers who complained about having to pay high contract rent after the VRP was eliminated, but before receiving their new Equilon or Motiva leases.  In actuality, the Alliance arbitrarily utilized and failed to disclose the existence of the IRC to further its objective of getting rid of dealers without having to buy dealers’ PMPA rights out in good faith.  The ultimate prize for their scheme to eliminate as many dealers as possible through this game of economic eviction is to build the company’s “resilience” by controlling prices on the street.  Big Oil’s control of street prices creates significant barriers to entry by independents and deters price wars among the majors, neither of which is good for independent franchisees, consumers or the economy in general.  
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