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COMMONLY ASKED QUESTIONS ABOUT THE SPECIALTY BUSINESS

OF SITE LOCATION/ACQUISITION CONSULTANTS AND BROKERS
WHY AREN’T THERE MORE SPECIALISTS IN THIS FIELD OF COMMERCIAL REAL ESTATE?    Historically, conventional wisdom in Real Estate Brokerage called for the control of the property by way of an exclusive listing agreement.  More than 200,000 licenses in California operate as listing Brokers/Agents.  A handful of very experienced, professional people, having broad background and knowledge across many disciplines chose to take a contrarian approach and represent Buyers/Lessees exclusively.  This small group of elite Brokers enjoyed enormous success while maintaining a rather low profile, private, referral-only business. Subsequently, large Brokerage firms organized special units whose purpose is to get some of the niche business.

HOW DO I BENEFIT MOST BY HIRING AN INDEPENDENT SPECIALTY CONSULTANT OR BROKER VS. A PERSON WHO IS ASSOCIATED WITH A LARGE, INTEGRATED OPERATION?  You should get better service, more personal attention, usually superior, in-depth experience and breadth of knowledge on which advice is based.  Small independent specialists make more money per transaction because they have no in-house agreement which requires them to give up 50-75% of the fees earned.  Therefore, they are more highly motivated and act with a very high sense of urgency.  When necessary, these specialists routinely work 12-14 hour days, 60-80 hour weeks.

IF THESE SPECIALISTS MAKE MORE MONEY PER TRANSACTION, WHY AM I ASKED TO GUARANTEE A FULL FEE ON EVERY DEAL?  Referrals often comprise 75-85% of the “Insider information” possessed by these specialists.  An extensive web of very interested parties (developers, brokers, agents, active clients, landlords, etc.), well-positioned to know what’s going to be available before it’s on the market, typically receive sizeable referral fees and are therefore highly interested in the ongoing success of those who pay well for their knowledge.  Industry-wide, common referral fees run 5-10%.  Specialty consultants and brokers typically pay 25%, and these payments can amount to $30,000 or more per transaction.  Clients benefit by getting higher quality locations at lower costs than might otherwise be available to them.  They readily guarantee full fees because they usually get their money back several times over due to the many advantages enjoyed by hiring the right specialist for the job at hand.

HOW CAN I DETERMINE THE RIGHT SPECIALIST FOR ME?  Ask around.  Find out who’s highly regarded in the work you need performed.  Interview a number of consultants and brokers, including those working for the big firms.  Talk to current or former clients of those you are considering for the task (note:  many clients prefer anonymity so you may wish to check with industry associations, etc.).  Has the candidate successfully performed this task for others? Can the candidate furnish you written testimonials and personal references? Are you going to be comfortable working with this person?  Does this person have an impeccable reputation for high ethics, hard work, persistence, tenacity, negotiating skills and timely results?  Will this person’s professional decorum (attire, speech, written communications, personal orientation) add to, or detract from, your own personal reputation in the marketplace?  

I’M NEW AT THIS.  HOW CAN I HOPE TO HIRE THE BEST AVAILABLE PERSON WHEN I DON’T HAVE A SOPHISTICATED PRESENTATION PACKAGE AND A PROVEN TRACK RECORD WITH WHICH TO COMPETE FOR KEY PROPERTIES AND ADVANTAGEOUS TERMS?  Hire a broker who is also an experienced consultant, capable of guiding your efforts in formulating your business plan (or critiquing your existing plan) and packaging you and your concept for presentation to sellers or landlords in an inviting, confidence-building manner.  Consultants typically earn $10,000 or more per case for this sort of work, but you emerge on the scene in a way that enables you to compete for key locations with the big boys.  Let’s face it; you need to know what factors are critical in the seller’s or landlord’s thinking as to whether or not to do business with you.  And you must make a very strong initial impression on the decision-maker.  Proper packaging of your biosketch, financials, references, concept, business plan and supporting documentation can make or break you, right from the start.

EXCLUSIVE DEALINGS CONTRACTS MAKE ME APPREHENSIVE, ESPECIALLY WHEN I’M JUST GETTING TO KNOW THE SPECIALIST I HAVE CHOSEN.  HOW CAN I FEEL MORE AT EASE ABOUT THIS?  Require a ten (10) day termination clause in your contract.  If you are dissatisfied with the work, fire the consultant or broker.  Professionals have no fear of these clauses.  Oftentimes, a blanket exclusive is not required—just exclusivity on a transaction-by-transaction basis which you control.  The most highly sought after, premier consultants will not agree to represent you alone thus precluding the consultant from simultaneously doing business with others in the same segment of your industry.  That kind of exclusive dealings agreement would cost you dearly—perhaps $50,000/month or more.

SOME OF THE TERMS USED IN A STANDARD EXCLUSIVE AUTHORIZATION TO LOCATE PROPERTY (BUYER-BROKER AGREEMENT), AKA CAR FORM ABB-14, WHICH I’LL BE EXPECTED TO SIGN THEREBY ESTABLISHING THE RELATIONSHIP BETWEEN THE BROKER AND MYSELF ARE CONFUSING.

PLEASE EXPLAIN THE FOLLOWING TERMINOLOGY:

GROSS RENTAL:  As defined in Barron’s 1987 edition of the Dictionary of Real Estate Terms and as intended for use by the parties to a buyer-broker agreement (CAR form ABB-14), gross rental refers to the rent paid by a tenant to a landlord (lessor) under a gross lease of property.  In this type of lease, the landlord (lessor) is responsible for paying all property expenses such as taxes, insurance, utilities, and repairs.  Example:  In a certain commercial project, the landlord pays for all utilities and taxes (most common in office building leases).  The lease is a gross lease, since the landlord receives rent as a gross figure and must pay operating expenses.  Other types of leases are net leases (whether called triple net, modified-gross or by any other name).  Barron’s defines a net lease as one whereby, in addition to the rent stipulated, the lessee (tenant) pays such expenses as taxes, insurance, and maintenance.  The landlord’s rent receipt is thereby “Net” of those expenses.  Example:  Baker leases retail space from Abel, on a net lease.  Abel can expect to receive the full rent without deducting for operating expenses, which are paid by Baker.  In practice, various levels of net leases are often used to designate arrangements where the tenant pays only some types of expenses and the landlord pays other types.

BUYER’S DEFAULT:  This appears in paragraph 6-Broker’s and Buyer’s Duties.  Examples of “Buyer’s Default” include, but may not be limited to, these types of events:

1.       Buyer chooses to withdraw from purchase transaction for any reason other than a 3rdparty’s failure to satisfy or waive a condition of the sale listed in the escrow instructions signed by the buyer, or where no escrow is used, the purchase and sale agreement, joint venture agreement, exchange agreement, etc.

2.        Buyer (Tenant) chooses to withdraw from a lease transaction after signing a lease agreement or a binding letter of intent setting forth agreed-to terms acceptable to the landlord, a first option setting forth agreed-to terms, etc.

3. Buyer/Tenant fails to negotiate in good faith to acquire multiple locations in the

            absence of written notice to broker of its intention to acquire only one location 

            from among a group of locations it has directed broker to pursue for acquisition.

4.       Buyer/Tenant fails to diligently pursue its obligations under a purchase or lease   

             agreement (i.e. entitlements gathering from jurisdictional authorities, obtaining

                         a required products supply agreement, completing the project’s debt or equity

             capital funding, etc.) that causes the landlord to lose confidence and kill the

             deal by any means including, but not limited to, adjudication.  

HOLD HARMLESS:  This usually appears as a “hold harmless clause” in a contract.  It’s a clause whereby one party agrees to protect another party from claims.  An example of this may involve the buyer/tenant agreeing to hold the broker harmless, to defend same, and to indemnify same against claims brought by 3rd parties arising from work performed by broker for the buyer/tenant pursuant to their buyer-broker agreement.

MINIMUM FEE OR COMMISSION:  Specialty brokers are sometimes called upon to bring all of their expertise to bear in a situation involving a short term lease and/or low rental rates or inexpensive (bargain) properties or windfall opportunities for the buyer/tenant in which very little cash or other fixed-value consideration is involved on which the broker may base its commission.  Where these circumstances are thought to possibly occur in the task at hand, the buyer/tenant guarantees its broker a minimum commission regardless of what the broker’s published schedule of commissions/fees generate when applied to the particulars of a given transaction.  Minimum fees/commissions can amount to $30,000 or much, much more in many transactions.  For example, hotel, petroleum-related, real estate developer and entertainment-related clients commonly guarantee a minimum fee of $100,000-$150,000 per transaction.

RENTAL ABATEMENT/NO REDUCTION OF COMMISSION:  In lease transactions, the tenant desires as much free rent or reduced rent as can be negotiated by its broker or consultant.  However, this can reduce the commissionable amount of consideration paid, thereby, reducing the broker’s commission earned.  To add to the broker’s motivation to obtain the maximum concessions possible from the landlord, the tenant agrees to guarantee the broker’s commission at that amount calculated against the gross rental in the lease agreement without deducting any/all rental abatement involved therewith.

WHEN MUST I PAY THE BROKER OR CONSULTANT ITS COMMISSION OR FEE?  Consultants are paid the same way attorneys are paid.  It can be by the hour, by the day, by the case involved, or any combination thereof.  Typically, consultants charge a lump sum per case with 10%-50% up front as a retainer fee and they work against your funds on deposit at an agreed-upon hourly rate, plus expenses that are reimbursable upon presentation of their invoice, usually on at least a monthly basis.  They will require advance payment of additional monies when your prepaid retainer is nearly exhausted and will seek your approval prior to running up a bill in excess of the fee estimated up front for the entire case (Note:  Some cases involve too many variables to allow a total fee estimate).  Brokers are usually paid when the transaction is finalized.  In the case of a sale or exchange, the broker is normally paid through escrow at the closing thereof.  Absent an escrow, commissions are paid upon recordation of a deed.  In the event of an installment sale contract, the commission is paid upon execution of the contract.  If a joint venture-agreement is affected in lieu of a sale, the commission is paid upon bilateral execution of the joint venture agreement.  With lease transactions, the broker is paid upon the execution of the lease agreement by tenant and landlord.  Landlords sometime pay brokers only a portion of the commission upon lease execution (which is credited against the tenant’s obligation to the broker) and the tenant then pays the broker the balance due per the buyer-broker agreement.  If and when the landlord pays the broker additional amounts of money, these monies may be refunded to the tenant up to he amount the tenant has previously paid the broker.  Occasionally, it’s appropriate for a broker (who is also a recognized consultant) to be paid as a consultant in the early stages of a project with these advance monies credited to the client’s obligation to the broker at the conclusion of the transaction sought (this occurs when long timeframes are involved in the transaction, usually 6 months or more) so long as it was an agreed upon provision of the agreement(s) executed in advance of the onset of services performed. It should be recognized that all fees are negotiable. There is no such thing as a “Standard” or “Customary” or “Normal” or “Routine” or “Industry” commission. Strict attention is warranted when negotiating commissions or fees and review of the agreement(s) forming the basis of your relationship, just like any other legal contract, should be conducted by your legal counsel prior to bilateral execution of same.

WHAT DOES A FINANCING BROKER DO AND WHAT COMMISSION AM I EXPECTED TO PAY FOR ITS SERVICES?  Brokers find clients money to use in their business.  Financing broker procurement fees are customarily 10% for equity capital & self-amortizing 3rd party contributions, the same schedule as leases and subleases for 3rd party tenant improvement financing and one point (1% of loan amount) for debt financing.  Brokers who help clients acquire leases will normally have a published schedule of commissions for inclusion with the buyer-broker agreement.  The client will initial this separately.  Ask your prospective broker if he can find you Cash Flow Based Debt Financing for 100% or more of the sale price to acquire an operating business without this borrower being required to personally guarantee the loan.  Only a premier, well connected “money hunter” can act as a conduit to these funds. And please remember that all commissions are negotiable.  

WHAT IS AN “ASSIGNMENT OF RENTS” AGREEMENT AND HOW IS IT USED WITH LEASE TRANSACTIONS?  When there is excess space for lease in the marketplace or in other circumstances, landlords occasionally run out of funds with which to pay brokerage commissions.  An “Assignment of Rents” agreement can be used to assure that the tenant gets full credit against future rents due for the monies it paid to the broker at lease execution, up to the amount the landlord has agreed to pay the broker but was unable to do so in a timely manner due to an unexpected shortage of funds.  This agreement is signed by the landlord, tenant and broker prior to or upon bilateral execution of the lease agreement spelling out the exact terms involved should it become necessary in the future.  The lease agreement will contain a clause making the “Assignment of Rents” agreement null and void upon the full and timely payment of the broker’s commission as agreed to by the broker and the landlord.  Upon receipt of rents paid under this agreement, the broker refunds these monies back to the tenant up to the amount the tenant has already paid the broker at lease execution.  This assures timely payment of commissions earned and credits due.  Ask to see the form your broker intends to use for this purpose.  These forms are simple, clear and easy to understand.

